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Is the auditor really competent 
to challenge your firm's billing? 

0 VER THE PAST FEW W, abu- amount of publicity. For example, 
sive billing practim by attorneys Webster 'Hubbell, the former m b e r -  

have resulted in criminal convictions, three official in the Justice Depart- 
civil  lawsuits, and an enormous ment, pleaded guilty in December 

James F. Schrrttz is president of Jim Schratz and Associates, based in Glen ElIen, 
California, and acts as a legal auditor and expert witness. 1996 James P. 
Schratz. 
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THE PRACTICAL LITIGATOR MAY 

After the bills have been inputted into cribe .25 hours to that pa-hdar entry 
the computer, .each billing entry is re- within the blocked bill. 
viewed and allocated to various cate- 
gories. 

=B?&ed m&ig" fnq&s 
In this regard, the auditor should 

be asked how the fm handled its 
"blocked baing" (the grouping of dif- 
ferent tasks within one block of time 
on a time record.) Becaw it is ex- 
tremeIy difficult, if not impossible, to 
accurately ascribe the corsect amount 
of t h e  to each entry, various auditors 
use different methods. 

h ~ ~ o ~ u n  
Some auditors use the "roper- 

tiona2izationm method. For example, 
if there are five entries in a blwked 
bill and the total mount of time is S 
hours, each entry is allocated one 
hour. Qther auditors, based on years 
of experience, h a t e  the allcation 
for each entry. The most sophisticated 
approach is to determine the average 
time of all itemized entria and then 
docate that amount of time to each 
entry within the blocked entry. Fbr ex- 
ample, assume a blocked entry con- 
sists of the following individual en- 
tries: "Telephone call with client; 
research; traveI to court; attend hear- 
ing; return to office. . . .7.M hours? 
Further assume the computer pro- 
gram determines the average amount 
of time attributed to a l l  itemized en- 
tries of "telephone call with client" is 
.25 hours. The computer will then as- 

Am- AlrwrIbed Rgum Imdqtute? 
There are numerous problerns with 

any of these attempts by the auditor 
to deal with this unacceptable billing 
practice. For example, the auditor 
may docate no more than .25 b u r s  
to any phone call and descrik any 
amount of time spent on a phone call 
longer than this as overbiling. How- 
ever, remember that the burden is on 
the attorney to demonstrate that his 
or her entries are accurate, which can 
k extremely difficult when the mar- 
ney has blxk-billed. 

Rwiews of All B i b  
Some auditors merely review a 

sample of the bills. This isnZ enough. 
It is imperative that the auditor thor- 
oughly review each and every bill and 
each and every b e  entry on each bill. 
In light of the vagaries of litigation - 
in which one month may be extremely 
busy and another month extremely 
hght -just a sample of the bills d m  
not provide an accurate picture. 

Is the Legal Auaffor an Attorney? 
Although this is not an essential re- 

quirement, an in-depth familiarity 
with the litigation prtxess is essential. 
Years of experience as an insurance 
claim adjuster or as an attorney, to 
cite just two examples, would furnish 
this experience. Someone claiming to 
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cZaiming the attorneyclient or work 
product privilege. When the auditor 
has also been retained as the attorney 
for the client in a lawsuit against the 
rum, the auditor may refuse to p r s  
duce the report, claiming attorney 
work product, In such cases, t he  law 
fm should seek to preclude the audit 
from being introduced into evidence 
through a motion in limine or should 
file a motion for summary judgement 
that, absent the report, there is no evi- 
dence of abusive b i lhg .  

DepheehAukiwr 
In an unusually high number of 

cases, often because of the expense in- 
volved, the firm does not depose the 
auditor. It is surprising how fre- 
quently law firms have little, if my 
idea about what the auditor's testi- 
mony at trial would k. 

Useth@Intertmet 
Counsel are beginning to exchange 

information about expert witnesses 
on the Internet, America OnLine, 
Counsel Connect, and other services. 
The law fm should avail itself of this 
inexpensive avenue of discovery. 

obadir C e p i a r ~ f c Q ~ n & n C e  
Some insurance companies are n* 

torious for delaying payment to their 
experts which sometimes results in 
correspondence between the expert 
and attorney or client which can be 
quite helpful. For example, in a bad- 
faith lawsuit against an insurance 
company for failure to pay defense 
costs, correspondence from the expert 
which demonstrates the carrier is con- 
tinuing such a scheme can be persua- 
sive. 

C ONCLUSION * Given the admis- 
sion of overbrlling by a signifi- 

cant percentage of the legal profes- 
sion and the corresponding berief by 
clients that they are being over- 
charged, auditing legal bilk is likely to 
rn with increased frequency, Law 
f m  which find themselvw in a fee 
dispute m e e d  to recognize the wide 
variations in the quaIity of service 
provided by the legal auditing profes- 
sion and adequately prepare for the 
day their bills may come under at- 
tack. Ry applying some of the sugpres- 
tions discussed in this article, you wiEf 
k better able to determine if the  Iegd 
auditor who is questioning your 
firm's bills is truly competent to do so. 


